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 FINAL ORDER

On February 6, 2007, the Division of Administrative Hearings (“DOAH")
submitted a Recommended Order (“RO”) to the Department of Environmental
Protection (“DEP”) in this administrative proceeding, a copy of which is attached -h'ereto

- as Exhibit A.. Copies of the RO were furnished to the Petitior_iers;- Manasota-88, Inc. and
Roy R. Lewis, Il (the “Petitiéners”), and the Respondent, Manatee County Port
Authority (the “Port”). The Port filed Excebtions to the RO o‘n-Februafy 21,2007. Thé
Petitio’n‘ers and the DEP filed {heir Responses t@ the Port's Exceptions on-March 5

2007. The matter is now before the DEP Secretary for final agency action.

BACKGROUND

The Port operates and sets policy for Port Manatee, a public deepwater
‘commercial seaport located in the northern part of ManateeVCounty on Témpa Bay. In

August 1994, the Pbrt began the permitting process for a substantial expansion of Port

Manatee by épplying to the DEP for authorization for dredging and filling and other




activities in the coastal waters and wetlands around Port Manatee._

" In December 1.999, the Board of Trustees of the Internal Improvement Truét
Fund ahd DEP issued Envirohmental Resourcé Permit (ERP) No. 0129291-001-EC, a
“Conceptual Permit” for enlargement of the main access channel ét the entrénce'fd Port
Manatee, construction of a ship turning basin, expansion of Berth 5, and construction of
new Berths 4 ahd 12 (Phase 1l) at Port Manatee (the Expaﬁsion Projeqt). -The |
Expansion Project is between two aquatic presérves, Cockroach Bay AquAatic PreseNe
to the ‘north and Terra Ceia Aquatic Preserve to the south, waterward of {he Cockroach
. Bay State Buffer Preserve, and includes several types of'seagrass as well as .a.
relatively productive benthic community, supporting a wide array of corals, worms,
crabs, fish, invertebrates, and dolphins. |

The Conceptual Permit provided that the Port‘ would have to obtain individual
ERPs for the vérious conceptually approved activities. The Conceptual Permit
summ_arized that the Port proposed to offSet 12.7 acres of seagrass habitat irﬁpacts _be
transblanting the existing »Seagra_ss and by creatingf restdring, and enhancing seagrass
3 habitat in Tampa Bay. The Conceptual Permit specified that DEP had to deem the
séagrass mitigation to be successful before the Port could initiéte dredging.

The requirement to achievé 12.7 séagrass mitigation success credits wés ’
specified ih ERP No. 0129291-002-El (the “Seégrass Mitigatidn Permit"), which was
issued tp the Port on August 29, 2000. Procedures for do'cumenting seagrass
mitigation success are included in the Seagrass Mitigation Permit énd an attached July

2000 Seagrass Mitigation Plan, authored principally by Robin Lewis, which authorized

and described all of the seagrass mitigation requirements for the Expansion Projec_t.




The Seagrass Mitigation Plan required the Port to map the specific types of
' seagrasses chnd in the Impact Areas and describes the details for the seagraSS
mitigation effort, including on page 11 that “All turtlegrass in areas A and B to be |
dredged will be transplanted to mitigation Sites 1, ‘2 and 3.” The Seagrass Mitigation
~ Plan descnbes the remedral actrons required for transplantation fallure requiring
remedlal planting if seagrass transplanted to Sites 1, 2, and 3 was not successful due to
bioturbation or excessive currents. The Seagrass Mltlgatlon Plan includes a Success
Assessment Methodology Summa‘ry that‘expl}ains in relevant part:

If the mitigation is not successful, remedial action will be

taken to ensure success. Reasonable assurance of success

is provided by advanced transplanting, the mitigation ratios,

over-design of mltrgatuon opportunrtles and a remedral
-‘action plan. :

In furtherance of the conceptually approved Expansion Project, on December 17,
2002, the Port obtarned ERP No. 0129291-003-El authorizing the requested ’
construc':tion activities. Subsequently, ERP No. 0129291-003-El was the subject ofan
application for a major modification to authorize more dredg-ing for enlargement of the
channel wideners, which resulted.in issuance of ERP No. 0129291-009 EM (the
Constructlon Permit) on June 10,2004.

Specific Condition (SC) No..5 of the ConstruCtion Permit identified the seagrass
mitigation criteria and specific}seagrass acreage DEP would require to determine the
seagrass mitigation successful for purposes of authorizing dredging (referred to as

“initial success” or “dredging success”), and established a second threshold of seagrass

mltrgatlon success necessary for authorization to use the new facilities: “The final

success determlnat|on showmg 12.7 credlts have been achleved must be documented




prior to'opening of Berths 4, 5, and Phase II of Berth 12 to shipping.” '

By Ietter dated February 7, 2005, the Port requested a minor modification of the-
VSeagrass Mrtrgatlon Permit o extend the mitigation constructron deadlme five years to
August 29, 2010, “to be on the safe side.” On May 11, 2005, this minor modiﬁcat|on
was granted as ERP 0129291-01 1-El. o

On February 10, 2005, the Port fi led the instant application to modlfy the -
Constructlon Permit by eliminating the last sentence of SC 5 so that the Port could open
and begin beneﬁc'ral use of the new berths it had constructed.before DEP’s “final
sucCess determination” concerning the Pert’s related seagrass m‘itigation. DEP twice
requested additional information relating to how the Port would provide reasonable
assurance with respect to the requested permit rnodifivcation, and the Port responded
with additional mformatton that was reviewed by DEP.

On April 7, 2006, DEP gave notlce of its mtent to approve the requested
modlﬂeatlon and issued a draft permlt modification that also included modlﬁcatlons to
the related Seagrass Mitigation Permit that were not requested by the Port. After DEP
‘extended the time for the Port to ﬁ[e a petition, DEP and the Port met on July 5, 20006,
and DEP issued a revised Notice ofvlntent (NOI) and .revised draft permit modification
that granted the Port’s application with‘out the addiﬁonal modifications.

On July 19, 2006, Manasota-88,' Inc., and Roy R. Lewis, il (Robin Lewis) timely
petitioned for a formal administrative hearing chatlenging the NOI and revised draft
permit modification and seeking to reinstate the NOl and draft permit modification

issued-in April. DEP dismissed the petltlon with leave to amend and on August 21,

2006, Petmoners filed an Amended Petition for Formal Administrative Proceeding -




(Petition), which DEP referred to DOAH.

Several pre-hearing motions were filed by the parties and ruled on by the ALJ
lncludlng a motlon to expedite the final heanng that was granted and a motion in limine
that was denied at the beginning of the hearing. The Port also filed a Motion for”~
Attorney’s Fees that was partiélly ruled on by the ALJ in the RO. Thé final hearing was
conducted on October 30-31 and November 1, 2006 In addl‘uon the Petltloners filed a
Motion for SLAPP Fees and a Response to the Port's Motion for Attorney s Fees. On

January 2, 2007, the Port filed a Response in Opposition to Pgetitioners" Motion for
. SLAP-P Fees and on »Febi’uary 6, 2007, DOAH entered a separate Order Denying

Attorney’s Fees.

After the filings of the final hearing transcript and the parties’ post-hearing

submittals, the ALJ entered the RO now on agehcy review.

THE RECOMMENDED ORDER

- In the RO the ALJ concluded that reasonable assurance of successfu|~mitiéation
for the impacts of the .Expansion Project was Apred.icated on four factor»s identified in the
Seagrass- M'itigatiori Plan: the upfront transplantation of séagrass'; the mitigation raﬁos;
the credits available in the program; and the remedial action requirements. (RO Findiﬁg
of Fact 67). The ALJ found that the .purp‘ose of the last senfence of Construction Permit
SC 5—making the opéning and use of fhé new facilities contingent on documentation of
the ;‘ﬁnal success determination, showing 12.7 credits have been achieved”—was to
provide DEP reasonable assurance that the loss of seagrasses would be successfully

mitigated in a timely manner by establishing a strong incentive for the permittee to

_complete the mitigation promptly. (RO‘ Finding of Fact 68).




The ALJ found that the Port's mitigetion project is trending towards continued
success in terms of credits, and it is not unreasonable to e*pect 12.7 creddits to be
achieved in the near futufe Vdue to natural precesses alone. For these reasons, the ALJ
concluded that the permit modification requested by the Port would not delay
achievemenf of 12.7 credits. (RO Finding of Fact 69). However, the ALJ held that it
was unclear whether the permit modiﬁeation would delay the “final success |
determihatioh,” including remediation ef_ the Turtle Grass »component of the upfront
transplantation, which'cou.ld include planting Turtle Grass. (RO Findihg ef F-aet 70).

,More speciﬁca“y; the ALJ expressed 'concern'that the Port would take the -
position ‘that. the “final .success determination” occurs when 12.7 credits are d'ocumented
regardiess of the failure of the Turtle Grass transplantation. (RO Finding of Fact 70).
SC 5of the Construction Permit provided an important incentive for the Port to fimely -
remediate the failure of the Turtle Grass transplantation and it sheuld not be modified
without clarification at} least as to the remediation required for the failure of the Turtle
Grass transplantation. (RO Finding of Fact 70). |

Accordingly, the ALJ recommendedv that if the requested permit modification is to
be granted, it should be conditioned on the Port submitting a Remedial Action Plan
Within 60 days in accordance with and as set forth in amended SC_ 14 proposed by DEP
in the April 7, 2006, proposed agency action. (RO Conclusion ef Law 86 ~and

Recommendation).

STANDARDS OF ADMINISTRATIVE REVIEW

The fellowing rulings on the Exceptions to Recemmended Order are made in

light of the standards governing the administrative review of DOAH recommended




orders by agencies having the authority and duty to entei' final orders in formal
administrative proceedings. Section+120.57(1)(l), Florida Staiutee, authorizes an
agency'to reject or rnodify an adi_ninistrative law judge’s conclusions of law and
iinterpretations of administrative rules “over which it has substantive jurisdiction.” ‘
-An agency has ihe. piimary- responsibility of interpreting statutes and ruiee within

its reguietory jurisdiction and expertise. Public Employees Relations Commiesidn V.

Dade County Police Benevolent Association, 467 So.2d 987, 989 (Fvla. 1985); Florida

Public Employee Council, 79 v. Daniels, 646 So.2d 813, 816 (Fla: 1st DCA 1994).
Great deference should be aecoided to these agency interpreiations of statutes and -
- rules within their regulatory jurisdiction, and such agency interpretatibns should not be

overturned unless “clearly erroneous.”. See, e.q., Dept. of Environmental Regulation v.

Goldring, 477 So.2d 532, 534 (Fla. 1985). Furthermore, agency interpretations of
statutes and rules within their regulatory jurisdiction do not have to be the only
reasonable interpretations. It is enough if such agency interpretations are ‘permissible”

ones. See, €.0., Suddath Van Lines, Inc. v. Dept. of Environmental Protection, 668

So.2d 209, 212 (Fla. 1st DCA 1996). .-

-Section 120.57(1 )('I)‘ also prescribes that an agency reviewing a recommended
order may not reject or modify thev findings of fact ef an administrative law judge, “unless
the agency first deteimines from a review of the entire record, and states with
- particularity in the order, that the findings of fact were not based ‘on competent
substantial evidence.?’ However, if a finding of fact in a recommended order is

improperly labeled 'by an administrative law judge, the label should be disregarded and

the item treated as though it were properly labeled as a conclusion of law. See




Battaglia Propenies V. FIa.I Land and Adjudicatory Commission, 629 So.2d 161, ;I68
(Fla. 5th DCA 1994). | e

A reviewing ageney may not reweigh the evidence presented ata DQAH formal
hearing, éttempt to resolve conflicts therein, or judge the,credibility of witnesses. These

evidentiary matters are within the province of the administrative law judges, as the triers -

of the facts in formal proceedings. See, e.g., Belleau v. Dept. of Environmental

Protection, 695 So.2d 1305, 1307 (Fla. 1st DCA 1997); Dunham v. Highlands County

School Board, 652 S0.2d 894 (Fla. 2d. DCA 1995); Florida Dept. of Corrections v.

Bradley, 510 So.2d 1122 (Fla. 1st DCA 1987).
A reviewing agency thus has no authority to evaante the quantity and quality of
the evidence présented at a DOAH formal hearing, beyond making a determination that

thé evidence is competent and 'substantial. Brogan v. Carter, 671 So.2d 822, 823 (Fla.

1st DCA 1996). Therefore,, if the DOAH record in this case discloses any competent .
- substantial evidence supporting a challenged fectual ﬁnding of the ALJ, | am bound by

such finding in this .Final Order. MM’ 510 So.2d at 1123.- In addition, e reviewing

agency has no authdrity to make independent or su‘pplemental ﬁndinge of' fact in

construing the recommended orderon review. See, e_;g;,}North Port, Fla. v. Con. -

Minerals, 645 So.2d 485, 487 (Fla. 2d DCA 1994). -

RULINGS ON EXCEPTIONS TO THE RECOMMENDED ORDER

THE PORT'S EXCEPTIONS TO FINDINGS CF FACT

Exception No. 1 .

In Finding of Fact 10 the ALJ summarizes the Conceptual Permit's Activity -

‘Description section on page 1.. (Petitioners’ Exhibit 3). The Port takes excepﬁon to the




 finding of fact on the basis that in"his summary the ALJ uses the phrase “éeagrass
Habitat impacts” instead of directly quoﬁng the exact language in the Conceptual Peﬁnit. '
In particular, the Port’s excebtion 'poihts out that the 'ALJk’s impact description fefers to
“sea_gréss habitat,” as opposed to fhe Conceptual Permit’'s impact description on bage 1
of f‘seagrass beds.” The Port’s Exception does not explain why the ALJ’s summary ié
incorrect. | conclude that Finding of Fact 10 appears to be a reasonable inference
drawn by the ALJ from competent substanﬁal evidence. (Petitioneré’ Exhibit 3). 'v

The Departrhent and the Petitioners’correétly ObseNé ln responding to the Port’s
Exception thét “seagrass beds” and “seagrass habitat” have been used 'inte'rchangéably
to refer to the 12.70 acres of seagrass habitat impacts that were estimated at the timé of
application for thé Conceptual Permit. (Petitioners’ Exhibit‘3, p. 1, Sheet 10 of 25 and
Sheet 15 of 25; Port Exhibit 15, p. 2, p. 6 SC 2). It appears that the purpose of the
Port’s Exception was to bring attention to a “noteworthy” fact that although actual -
seagrass impacts were'léss than originaliy' estimated, the Port is required to achieve
success for at least 12.70 mitigaﬁon'credits. Although this may be the case, the ALJ's
ﬁndjng of fact that sirhply;'summérizes the Conceptual Permit's Acﬁvity DeScription is
supported by the competent substantial e\}idence of record. Consequently, the Port’s

Exception to Finding of Fact 10 is denied.

Exception No. 2

| The Port takes exception to Findi.ng of Fact 19 stating fhai it should be rejected
as not based on competent substantial evidence. In Finding of Fact19 the ALJ refers to
information contained in the Port's Exhibits 4 and 5 and Peﬁtioneré’ Exhibit 64, which

were accepted into evidence at the hearing. Therefore, | conclude that the ALJ’s finding




is_supported by competent substantial evidence.

In its Exception thé Port also argues that the ALJ “has mistakenly intertwined
stafements from vé’rious letters between t_he Port Authority and the DEP during Mvarch
and April of2005."7 The Port also argu’és that the ALJ “etrorjeously éonnects the DEP’s‘
request for a remedial action plah under the Mitigation Permit with the Port Ahfhorityfs 3
request to modify a single condition of the Cbnstruction Permit.” These a:rgAurAne_nt_s aAre
.rejected. As noted in the Port’s Excéptiqn, the 2003/2004 seagrass monitoring report
and credit request was p(_anding at the same'time'as the request to modify SC 5 of the
>Construction Permit. The two pending requests were “connected” and “intertwined”
becéuse the Port cited the 2003/2004 seagrass monitoring report and credit request as
its reasoﬁable assurance for e_ntitlemeht to the request to modify SC 5 of the

Construction Permit. (Port Exhibit 4). The Port's Exception to Finding of Fact 19 is

denied.

Exception No. 3

The Portvtakes exception to Finding of Fact 25 on the basis that it is an
inaccurate characterization of the DEP’s April 7, 2006, proposed agency action.
(Petitioners’ Exhibit 26). | conclude that Finding of Fact 25 is a reasonable inference

drawn by the ALJ from competent substantial evidence. The Port's Exception fo
Finding of Fact 25 is denied.

Exception No. 4

The Port takes exception to Finding of Fact 27 on the bases that the finding
should be rejected as irrelevant to the modification of the Construction Permit and that it

is not supported by competent substantial evidence. The Port more particularly objects
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to the ALJ’s finding that “Im]s. Miller, Mr. Deis and Martin Seeling, Eﬁvironmer_\tal
Administrator for DEP’é Bureau of Beaches and Coastal Systems continue to suppbrt ,
the April 7, 2006, propdsed agency écﬁon and do not considerj it to ‘raise thé bar.” This
finding is supported by the deposition testimony of these individuals that was accépted
into evidence. (Petitioners’ Exhibit 118, p. 70 line 5 to p. 76, p. 80 line 12'to p. 81 line 7;
Petitiqn'ers’ Exhibit 117, p. 42 Iine 18 to p. 44 line 21, p. 49 lines 18-21, and p. 56 line 1Q
to p. 57 line 22; Port Exhibit 18, p 38 lines 2-5 and p. 60 lineé 16-21). . |
- The Port also excepts to the ALJ’s finding that “[t]he current seagrass mitigatibn

-~ supervisor Thpmas Ries suppbrted most the permit modifications proAposed by DEP and
. thought they were necessary.” | conclude that.there is support in the record for this
finding therefore it is baséd on competent substantial evidencé; (Port Exhibit 18, p. 60

line 24 to p. 64 line 4). Consequently, the Port's ExCeptioriito Finding of Fact 27 is

denied.

Exception No. 5

The Port takes exception to Findings of I;_act 27 and 32 to the extent that thé ALJ
has characterized the modifications to the Seagrass Mitigation Permit that were
included in the DEP’s April 7, 2006, proposed agency action as “minor.” I conclude that
the ALJ’s finding is based on competent substantial evidence found in the testimony of
Janet L!ewellyn and Cheryl Miller. (Porf Exhibit 17, p. 34 'Iine;25; Petitioners’ Exhibit

118, p.73 line 12 to p. 74 line 22). The Port’s Exception to Findings of Fact 27 and 32 is

denied.

Excéption No. 6

In Finding of Fact 30 the ALJ summarizes an agreement reached between DEP
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and thé Port ata meeting that followed the DEP’s April 7, 2006, proposed agency
action. In Finding of Fact 33 the ALJ states that the P‘ort-has notactedonthe
agreerﬁent and continued to characterize DEP’s requirement for a Remedial Action Plan
addféssing fh'e‘ temporal loss of Turtle Grass as “faisin'g the bar.” The Port takes

| exception to these findings of fact on the basis that théy are not supported by
com_petent 'sUbstéhtial evidence. However, after reviewing the record | conclude that
Finding of Fact 30 and Finding of Fact 33 are based on cbmpetent substantial eﬂiidencé.
(Port Exhibi;c 17, p. 32 line 1 to p. 36 line 16, p. 37 lines 5-15, p. 38 line 18 td p..39 line
6; Port Exhibit 18, p. 38 and p. 59 line 24 to p. 60 line 21; TR 150-1 55; Petitioners’ .
Exhibit 93). The Port’s Exception to Findings of Fact 30 and 33 is ‘dénied. -

Excepti(;n No. 7-

The Port takes exception to Finding of Fact 39 on the-basis that the ALJ's ﬁndihg |
that the “loss of approximately 3 acres of Turtle Grass represented a substantial loss of
habitat,” has no context. The ALJ stated in Einding of Fact 35.that “[a]pprbximately 3
acres of Turtle Grass and 2.33 acres of Shoal Grass were transplahted f.rom the Impact
Areas.” THis statement is suppo_rted by the evidence including the Port's own. ,étatement
, .inkth»e_ ExceptionAthat in the end its _activitie_s “only impakct[ed]‘5}.33 acres of seagrass.”
(Port Exhibit 15, Seagrass Mitigation Plan, p. 10; Petitidners' Exhibit 3, Sheet 10 of 25).
The Port also contends that Finding of Fact 39 is not'“adequately’ subported by the
evidence. However, as the Petitioners point out in their résp'onse o the Port’s_
Exceptions, competent svabstantialb evidence is such record evidence»'as will establish 'av
- substantial basis of fact from which the fact at issue can reésonably be inferred or that a

reasonable mind would accept as adequate to support these conclusions. Duval Utility
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Company v. Florida Public Service Commission, 380 So.2d 1028, 1031 (Fla. 1980),

quoting De Groot v. Sheffield, 95 So.2d 91.2, 916 (Fla. 1957); see also Heifetz v. Dep'’t

of Business Regulation, 475 So.2d 1277, 1281 (Fla. 1st DCA 1985). The ALJ's findings -

are supported by competent substantial evidence. (TR 206, lines 9-14; TR 451-452; TR
542, line 24 — 543, line 22). |

The Port’s Exception to Find-ing of Fact No. 39 is denied.

Exceptioﬁ No. 8

- The Port takes exCeptiqn‘to Fihdin,g of Fact-40-where-the ALJ references the:
: ﬂ“NO'I issued in conjunction with thé Seagrass Mitigaﬁon Permit.” 1 agree with the Port = - -
that the record shows that the Seagrass Miiiéation Permit NOI is not partof the -~ -~ -« =

~ ~evidence. However, as the’'DEP’s response points out, there-is competent substantial-

-« evidence in the Seagrass Mmgatlon Permit-itself to-support the ALJ 's finding- that It

- descnbes ‘the Ports proposed seagrass mmgatron activities, mcludmg spemﬁcally that
- -Turtle Grass from the.impact area would be transplanted to Mitigation Sites 1, 2,-and 3.”
(Port Exhibit 15, Seagrass Mitigation Plan at p. 11). Therefore, | conclude thatthe
' _ﬁndihg is éupported by competent substantial evidence rand'that—th'e,;reference_ tothe -
Seagraés Mitigation Permit-NOI constitutes harmless error. : = -

~ The Port's Except|on to Finding of Fact 40 is denied in part and granted in part

" Exception No. 9

_ In Finding of Fact 42 the ALJ summarized permit.language from page 16 of the
Seagrass Mitigation Permit. (Port Exhibit 15, p. 16). The Port takes exception to this |
finding on the_' basis that the ALJ does not directly quote the language in the Seagrass

Mitigation Permit. The Port does not explain how the ALJ’s summary is incorrect but

13




instead points out that he fails to describe the success to date of the Port's overall
mitigation effort. .In fact, the ALJ does recognize that the “mitigation project is trending
toward snccess” in Finding of Fact 69; | conclude that Finding of Fact 42 is eupported
by competent substantial evidence andis a reasonable inference from the evidence;
(Port Exhibit 15, p. 16). A

| The Port's Exception to Finding of Fact 42 is denied.

Exception No._ 10

The Port takes exception to Finding of Fact 43, which is the}AI-.;J’sSummary of
the provisions on page 28 of _the Seagress Mitigation PlenQ (Port Exhibit 15, Seagrass .
Mitigation Plan, p. 28). The Port's -exception does not‘explain'how the ALJ’s summary
is incorrect. | conclude that the ALJ’s summary is a reasoAnabl’_e inference from the
competent substantial evidence. (Port .Exhjbit 15, Seagrass Mitigation Plan, p. 28).
'Consequently, the Port’s Exception to Finding of Fact 43 isvdenied.

Exception No. 11

The ALJ concludes in-Findings of Fact 67 and 68" that reasonable assurance for
. suecessf_ul_ seagrass mitiga’fion for the in1pacts of the Expansien Project was predicated
on four factors in the Seagrass Mitigation Plan; and ihat the purpose of the last -
sentence of ConstructionVPerr'nit SC 5 was to provide DEP.reasonable assurance that
the loss of eeagl;asses would be successfully mitigated in a timely manner by
establishing a strong incentive for the Port to complete the mitigetion promptly. He
ultimately concludes in Finding of Fact 70 that under the totality of the circumstances of

this case, SC 5 should not be modified without reqUinng_ remediation for the failed

The Port did not take exception to Findings of Fact No. 67 or Finding of Fact No. 68.
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- assurance that the loss-of seagrasses would be successfully. mitigated in atimely._ v oo o

upfront Turtle Grass transplantation; The Port takes exception to Finding of Fact 70

arguing that it should be rejected as not based on competent substantial evidence.

itis undisputed that the Port is required to provide reasonable aséuranc_:es that
the requeéted‘majbr modification meéts the relevant conditions of approval.
(Conclusions of Law 77 and 79). The ALJ determined fhat the activities for which
permitting is presently sought in this majo_fmodiﬁéation reque'st_aré removal of the
secornd__vth.reshold establishAed inSC5 pf the Construction Permi{ to allow beneﬁCiaI use -

of the new facilities..- (Findings of Fact 15, 17; Po—rt‘Exhibit-,A 1, Notice of-Intent-page 7 of -

15). The ALJ determined.that the threshold has the purpose of providing-reasonable. <. - - -

<= -manner by establishing a-strong vincehtive;for;the Port:to cdrhplete- m,itig_,a_tionA promptly:-~=

»?A;-(F-ihding-of Fact 68). - The ALJ found -that}approxhnatély~3_»ac;resn.of Turtle Grasswas -~ . ~ . -

transplanted from the construction Impact Areas that did not survive and.persist.. - .. - -

< -.-Findings of Fact 35,-39,:48, 52). ,.r_This:;upfro_‘n.t,.seag.rasstr.ansplant-ati‘onrwas;:inten_d,ed 5 (o I
~ provide immediate partial mitigation for the seagrasssimpacts: (Findings-of Fact 41, 49).
- ~Upfront seagrass transplantati'on was the first of.four factors.identified inthe-Seagrass . .

7 "Mitigation Plan as the basis for successful.seagrass mitigation. (Findings of Fact41, .. -~ ="

43, 44, 67). Thus, the ALJ's ultimate finding is supported by his.underlying factual
determinations to which the Port did not take exception, and my rulings that deny the

exceptions to Findings of Fact 39 and 43. Therefore, the Port's Exception to Finding of
Fact 70 is denied.
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- THE PORT’S EXCEPTIONS TO CONCLUSIONS OF LAW

Exception No. 12

In Conciueion ot Law 74, the ALJ determines t}hat the “Petitioners have
established an immediate injnryéin-fact eufﬁcient to allow them to participate‘as parties,
‘and they have standing to challenge the proposed agency action.” The Port takes
excention to this inixed- statement of'fac':t, alnd law on the basis that there “was no
evidence presented by Petitiohers to explain how aiibwing the 'F"ort.Authonty te utilize -
tne newly-constructed berths, prior to achieving final ntitigation-success, -and atter all
constructien impacts} h'av,é occurred and all seagrass mitigation options have already
been performed, could adversely impaet Petitioners’ use or enioyment of the waters
around Port Manatee.”- The Port’s exception misapprehends the ALJ's application ef -
current administrative standing law under Sections 403.412(5) and (6); Florida Statutes, -
to the facts established in the hearing’ and foundinithe Recommended Order. |

Under Section 403.412(5), Florida Statutes, a citizen whose substantial intereste
will be affected by a proposed agency action may initiate a-formal administrative
proceeding: The citizen’s substantiai interests will be considered affected if the party
demonStrates it may suffer an-injury in fact whi.eh‘isof sufficient immediacy and which is
of the type’and nature intended to be protected. See § 403.41 2(5),'Fla. Stat. (2006).
The ALJ found in Conclusion ef Law 73, to which the Port did not take exception, that A
the 'Petitioners have a “substantial interest in mitigation of the- seagrass habitat impécts
of the Expansion Project, ” and as “a result, Petitioners have substantial interests that
will be affected by the proposed agency action;” vConclusion of Law 73 is a mixed -

statement of fact and law that is supported by the ALJ’s factual findings. ‘The Port did _
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not take exception to many of these critical factual findings.
The ALJ found that the Petitioner Robin LeWIs “had been involved in many
projects relatmg to seagrass protection and restoratron in Tampa Bay and the areas |
where the Project is located.” (Finding of Fact 6). In fact, Mr Lewis vr/as the principal
author of the July 2000 Seagrass Mitigation Plan which includes procedures for
documenting seegrase mitigation success. . (Finding of Fact 12). Mr. Lewis was
corrcerned about the fact that upfront traneplantation of aooroximately 3 acres' of Turtle - _
R Grass failed-and has not been remediated. (Findings of Fact 39; 48, 50,:52; 57. 70).:=
+=Mr. Lewis continues: hrs interestin successful lmplementatron of the seagrass. mltrgatlon
= e project. ,(Flndrng of Fact 57).-Along with Petitioner Manasota:88, his position:is that SC=: = =
«= wen wbofidhe Constructio:n.;P;efmit"is;'an-,imoor;tar.l_t.incentive-aforzthe Port ’roitimeiyi‘rem’ediate::z',f-:‘;zg»-
o h = -a-’«--the».vfeilu re.of the initial :eofro,n,t;I.u rtle Grass transplantation. -(Finding-of Fact 70; TR - cE
666) ‘Thus, the proposed modification of SC5 of the Construction Permit constitutes-an-= .~ -
“ase - immediate injury-in-fact sufficient to allow him:ta:challenge the:proposed:agency.action < . £ -
Section 403.412(5);’Florida Statutes;-also provid'esrﬁt-hat;a petitionermay makea ~.
iz 7o -sufficient demonstration:of “e‘substantiarlrinte’reet”: by:e’s—tabl,ishi‘ng:‘that ‘rhe proposed
wi-= . agency action “affects the petitioner's.use-or-enjoyment-of air, water, or natural’ st <
resources." Contrary to the Port’s assertion, the law doesnor provide that.fhe
‘ oetitioner’s use or enjoyment be “adversely” impacted, only that it be “affected.” See
§ 403. 412(5) Fla. Stat. (2006). The substantiaAI interest of using or. enjoyihg the waters
around Port Manatee was also established by Mr. Lewis and determmed by the ALJ in

Frndlng of Fact 7, to which the Port did not except

The ALJ found that the Petitioner Manasota-88 “is a Florida corporation not for
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profit that has at least 25 current members residing within Manatee County.” (Fihding of

Fact 3). The ALJ also found that “Manasota-88 was formed, more than one year before

-the 'Port filed its application for the permit modification that is the subject of this

proceedihg, for the purposes of protection of public health and the environment, fish and
wildlife resources, and air and water quality.” (Finding of Fact 3). Based on these
findings Manasota-88 meets the group standmg provision of Sectlon 403. 412(6) Florlda '

Statutes. See Envnronmental Confederation of Southwest Florida, inc. v. IMC

Phosphates, Inc., 857 So.2d ‘207', 208 (Fla: 1st DCA 2003).- The-ALJ concluded that

Section 403.412 “gives Manasota-88 standing to petition to challenge proposed agency :
action.” (Conclusion of Law 72). ‘However, the conclusuon refers to subsection (5) of -

Section 403.412 and-not subsection (6). It is clear from the criteria set forth in

- subsection (6) of the statute fhat Manasota-88 has stahding under sUbeection ©) .

because it meets all the criteria as found 'by'the ALJ. Therefore, | conclude that
Manaso_ta—88 Vhas standing under Section 403.412(6), Florida Stetutes, and the ALJ's
conclueion of law simply appears to contain a typographical error. -

Based on the above rulings‘, the Port’'s Exception to Concmsion of Law 74 is -
denied.

Exception No. 13

The Port takes eXception to the last sentence of Conclusion of Law 80, where the
ALJ states that the question to be determined with regard to the Port’s requested permit
modification “is whether. f_he Port will continue to provide reasonable assurance without |
the last sentence of SC 5 of the ConetructiOn Permit.” The Port contends that this

question is inaccurate since the proposed permit modification modifies the language of
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SC 5 to impose a new deadline for the 'P'ort to achieve 12.7 credfts and even éxpands
the definition of “full success” beyond acﬁievement of 12.7 mitigation credfts. (Port'-
Exhibit 11, Draft Permit pagé-s 9-11 of 27). Essentially, the Port argues that “fml
mitigation success” now includes “full réstoration of seagrass beds impat:ted by - o
' excavétioﬁ of ﬂushiné channels at Mitigation Site No. 7, as specified in Specific
Conditic;n 8 of [SeagréSs Mitigation Permit].” - Also, if the Port fails to achieve 12.7
credits by 'the new deadline and full réstoration of Mitigation SiteANo. 7, the approvedi S
oo - .geagrass:mitigation -contingency plan shall-be implemented-as required:under theiss-saese e >

-7 " Seagrass Mitigation:Rermit.. The Port defines:these conditions as-*additional: - == wee ey

uit
i

i w77 “reasonable assurances’that-were-“completely rignoree:t.-by_ thesALd-th reughout*thezséfz-?-:*-‘:‘- AT

53 = STELERN S E ST TR Y AN, T T e TR TR

R

oo Recommended OFders - men T TR URY R e s

ozt e L ind the Portis.contention withoutsmerit since these: eonditions-already existin:=.- - =+

RS

s e thePort's Seagrass Mitigation' Permit. in fact; -alt the:recmiremeﬁts‘sefispeciﬁciGii\ndition’ EILLT

swnnamaenGofthe Sea‘grass;M:iﬁga’tio'n Permit-curtently:existverbatim i SC:5:0f the Gonstruetion= 23 =77
B :‘-'-..'?'.»Permit;i.(Porit Exhibit 11, Draft Permitpages:9-11 »o’f‘;Z?;f%Fi;riding'-tnf{fEact’15). The Port ™ ~.iz7
s== == does not cite to-any legal 'auth‘o'ritg/‘ -;fdr»‘itsecont"e-ntion-'thaticcmpli‘(ing"wi’cﬁ already existing- ==-.=~
Iy Ty and":enf()fceable.-:per"r‘r'i'itiobﬁgaﬁons-pconétita'tezé%dditib naloreasonable assurances.”s As e =757

the-Port points out the ALJ made no such finding, and | have no authority to make . =

independent or supplemental findings of fact in construing the -recommended order on

~ administrative review. Seé, e.q., North Port. Fla. v. Con. Minerals, 645 So.2d 485, 487
(Fla. 2d DCA 1994).

It is clear that the ALJ’s question in Conclusion of LawA80 is based on application

of the relevant law to his findings of fact regarding the purpose of the sentence that is at
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issue in SC 5 of the Construction Permit. (Findings of Fact 22, 44, 67, 68v, and 70;
Conclusions of Law 77, 78 and 79). The Port is required to provide reasonable

. assurances that the requested major mo&iiﬁcation meets the relevant conditions of

- approval. (Conclusions of Law 77 and 79). The activities for which permitting is '
presently sought in this major modiﬁcation request are femoval of the second t‘hreshold‘ '
established in S'C' 5 of the Construction Permit to allow beneficial use of the new
facilities. The threshold has the purﬁosé of provfding reasonable assurance that the
loss of seagrasses would be successfully mitigated in a .timély manner by establishing a
strong incentive for the Port to complete mitigation promptly. (Finding of Fact 68) The
evndence established that approximately 3 acres of Turtle Grass was transplanted from
the construction (dredging and filling) impact areas that did not survive and persist.
(Fmdmgs of Fact 35, 39, 48,.52). This upfront seagrass transplantatlon was intended to
provide immediate partial mitigation for the seagrass impacts: (Findings of Fact 41, 49).
Upfront seagrass transplantation was the first of four factors identified in the Seagrass

A Mitigation Plan as the basis for successﬁﬂ seagrass m-itigati’on (Findings of Fact 41,
43,44, 67). Thus, the ALJ ultlmately concluded that reasonable assurance for removal
- of the threshold in SC 5 should mclude remediation for the failure of the Turtle Grass -

transplantation.

| agree with the ALJ's re-asona'bvle assurance con_blusioh, consequently the Port’s
Excepﬁon to Conclusion of Law 80 is denied.

Exc_:eption No. 14

The Port takes exception to Cohclusion of Law 86 primarily on the basis that this

ultimate conclusion is different than the DEP’s preliminary position in a letter dated
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October 25, 2005, to the Petitioners. (Port Exhibit 20' Ftnding of Fact 46). .This letter
pre-dates both the DEP’s April 7, 2006, proposed agency action, and the July 5, 2006,
revised proposed agency action. As the ALJ states in Conclusion of Law 79 the “est in
this case is not whether DEP properly evaluated the original applicat_ioh, but whether the
Port provided reasonable assurance that the applicable conditions for issuance of the
major modification have been sati'sﬁed.”

. This formal administrative ptoceeding is not merely a review of prio.r agértcy
action, but is a de novo proceeding intended to formulate final agency action;-and the. -
~-parties are allowed to present additional evidence to the ALJ not-included in the permit -

,.;-application:and other documents previously-submitted to the DEP during the-application.

review process. See, e.q.; Hamilton County ‘Commissioniers v; State Dept. of =

~ Environmental Regulation, 587 S0.:2d1378,:1387 (Fla:: V1~st‘DCA> 1991);-Florida- Dept. of -

Transportation v. J.W.C. Company, Inc., 396 So-.?2d 778, 785 (Fla: 1st DCA 1‘981j.

-2z «.-What DEP did or failed to do-during the.proce‘ssr-ofthelagency:‘.;eview;fefstt—.»ie'—~l?ert’s. v

- ~application is not the dispositive issue in this de novo proceeding. - Thedispositive issue

. is whether the evidence presented at the DOAH hearing providesreasonable' assurance

o that the Port’'s major modification request satlsﬁes the applicable condmons for -

issuance. See McDonald v. Dept. of Bankmq and Finance, 346 So.2d 569, 584 (Fla

1st DCA 1977); Clarke v. Melton, 12 F.A.L.R. 4946, 4949 (Fla. DER 1990).

The Port further argues that Conclusion of Law 86 goes beyend-the sco’be of this
proceeding as defined by the DEP’s July 5, 2006, proposed agency action. As I've
ruled above, the DOAH ALJ is not limited in the de novo hearing to what DEP did during

the application review proeess. | view the Port’s real objection.in this Exception to be
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the weight given by tﬁe ALJ fo the‘ evidence and the manner in which he resolved
conflicting expeArt testimony presented at the final hearing from all the parties. As noted
in the Standards of Agency Review abbve, a revieWing agency has no aUthority to
reWeigh the evidence presented-at a DOAH formal heéring,_ attempt to rééolve conflicts
- . therein, or judge the credibility of witnesses. Thesekevidentiary matters are within fhe
o province of the ALJ, as the trier of the facts.
The Port’s E_xceptionﬁpresents arguments based on its own interpretations and

—mzexinferences drawn:frem the -evidente of-record that are:most favorabled&tits contentions.

: fHowever;"l’:have?ndé.uthorityﬁtdﬂﬁedify"the ALJ's findings of fact by.interpretingthe.= ~ .= =

-5 wrevidence ’reﬁmawiprgzinféreaeeéther&from in-azmanner proposed:by thiezPort thatids s we v s
= ~ different frohrthiecfeasonable taterpretatioris madesand inferences drawrrby:the"ALd. « - = T

s —7--See, €.q., Heifitz w-Bept. of-Business:Requlation; 475 S0.2d-4277;1284-82:(Fla= st = -
e DCAIOBE)AETIIL e T L e e

B e R T

By
N LR

o Inamiyeralin g;%@anxé‘epﬁeﬁ-—:Nefvﬂ%;abGﬁe"%iEfﬁjdfe’a@myaa‘giEEméﬁtﬁvsﬁﬂﬁh“e%ufs vl A
’reaéonable“‘aééura“trfceﬁcqnclus’idh regarding thé‘Port’s-?eques’t:fdfﬁ?ﬁéj@r"fﬁodiﬁ(:ation |
.of'SC 5 of the Construction-Pérmit, ir’idu;d'rn_gfth'e'?additiaﬁatconditieriééthi'ati%t'hefl?t)ﬁ»b'ei" Sl L

TR ‘fs;i;1~'reduired td;subr?:r.ii%faRemédiél*‘-"k(ctioﬁﬁlén'fomhe:fail-é.diwfﬁntéﬁass’ﬂtranspilaniatim:?-‘.ei.. ERRLE S

: (Conélusioné of Law 77-86). The final determina_tion of Whetherthe factual »ﬁndingsAin ‘

the RO on review constitute “reasonable assurance” is a regulatory decision that must

ultimately be made by this agency, rather than the ALJ. See, e.q., Putnam County

Environmental Council v. Georgia Pacific Corp., 24 FALR 4674, 4685 (Fla. DEP 2002);

Miccosukee Tribe of Indians v. South Florida Water Management Diétrict, 20 FALR

4482, 4491 (Fla.r DEP 19948), affd, 721 So.2d 389 (Fla. 3d DCA 1998); Save our
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Suwannee v, Piechocki, 18 FALR 1467, 1471 (Fla. DEP 1996); Barrininger v. Speer and -

Associat‘es, 14 FALR '3660, 3667 n.8 (Fla. DER 1992). Nevertheless, | have no
authority to mbdify the ALJ’s findings of fact that are based on competent substantial
evidence, or‘ make supplemental findings of faet, or reweigh the .evidence presehted at
the de novo DOAH hearing. (See Standards 'of Administrative Review).

The case law of Florida does Suppert the limited aufhority of this agency to enter

a final order contéining additional permit conditions suggested by a DOAH

. administrative law judge in a recommended order. See, e.q:; The Conservancy, Inc. v+ -+

~ Dept. of Environmental Regulation; 580 So.2d 772, 774 (Fla..1st DCA 1991);-Hopwood -

- v..Dept. of Environmental »,Requlatio'n.,:402 So:2d 1296 (Fla. 1st DCA:1981).~However;. - -
the courts caution that “substantial amendments to"a»perm’it application‘in mid- |
proceedings may well constitute a-due process problem of notice to the agency.” :ld. at -
 1299. |

In this case, the ALJ did sugge_s.t:‘:i-nﬂ.hi.s RQ..that-;wifhg;the-;incl.us—ion:.of-.the, additional .= .- -
permit condition, the Port’s major modification .can vbe granted. l-eonclude that this
additional condition does not cons,tituteabroposed substantial amendment to the Port's
~ application that may creater“dhe»..,process” problems:if:adopted: in-this-Finak-Order. vTh»i'_s‘f-:
additional condition regarding Turtle Grass transplantation remediation was Aincleded in
the DEP’s April 7, 2006, proposed agency action, and was the subject of a large portion
of the Petitioners’ evidence at the de novo hearing. |

The Port also argues in this Exception that Conclusion of Law 86 should be
rejected because the ALJ “is inapproeriately making a determination about what

constitutes sufficient mitigation to offset the ‘advers.e impacts authorized by the Permit
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o modify ifthisproceedifig=(Coriclusion Of Caw B3). ™~ T

= Exception torRecommenidatiopi: < w02

Modification.” However, contrary to the Port’s contentions, | do not construe the ALJ’s

reasonable assurance conclusion as usurping my authority to interpret the mitigative

conditions of the Seagrass Mitigation Permit. See, e.g., 1800 Atlantic Developers v.

Dept. of Environmental Regulation, 552 So0.2d 946 (Fla. 1st DCA 1989); Save Anna

Maria, Inc. v. Dept. of Transportation, 700 So.2d 113 (Fla.' 2d DCA 1997). The ALJ had
élready concluded that the “preposed permit modification does not authorize any

additional construction activities or any additienal impacts.” (Conclusion of Law 80). He

‘seagrass, “ihé Port proposed anid agreed to the mitigation required by the Seagrass -~

Based o the aboveriiliigs the Port’§’Except:on to Contlusion of aw 86 IS~

denled e e R | . . e e e o e

The Port takes éx‘cepﬁ’éh to’"tﬁ‘é'ALJ’:e:'Rééamheﬁdaﬂaﬁ*ﬁy“ simply summarizing

the essence of'its: prewous fourteen’ E?«:eptlons Basedon my ’r’oregomg rulmgs to the -

previous fourteen Exceptionszthe Port's Excep’ﬂen tothe’ Recemmendatlon is denled emen

CONC-LUSION
In this case, DEP staff issued, on Ju'!y 5, 2006, a revised.Notice of Intent (NOl) to

issue the Port’s proposed major modification to the Construction Pérmit for the Port

_ Manatee Expansion Project. The major modification requested deletion of the last

sentence of SC 5, which established a threshold of seagrass mitigation success

necessary for authorization to use the newly constructed facilities: “The ﬁnal success

-+ also concluded:tHat to offset tH& original dredging impatct to approxiftiately 5.33 tres of = “=

-+ Mitigatioh Permitard theZConstruction Permit including the Téquirefient the Port sesks = -+ o=




determination' showing 12.7 credits have been achieved, must. be documented prior to
opemng of Berths 4 5, and Phase Il of Berth 12 to shlpplng ”. Previously, DEP staff had
|ssued on Apnl 7, 20086, an NOI to issue the proposed major modification that also
‘sought to combine and modify the Construction Permit and the Seagr'ass Mitigation
Permit. The April 7, 2006, NOI explalned that additional assurances in the Seagrass
Mmgatnon Permit would be requnred and that remed|a| action for the loss of Turtle Grass
would also be required. After meetmg with the Port, DEP staff agreed to remove the
: ,'additional permit ‘modfﬁieations-zrélated to the Seagrasé Mitigétion-Permit, and issued-the - :
revised NOI that is the sﬁbject'of this proceeding.' A

.P-etitione_rs-.ﬁled-gchallengés:rto fhese actions.of DEP staff and this-formal .= = o
- -administrative proceeding ens&edi;f?A DOAH format-proceeding-is not merely an RE
. administrative review of prior»preliminary agency action; but is a de novo proceeding:- -

- -intended to formulate final agency action. See, e.g., Hamilton County Commissib'ner's V.

\Stater Dept. of Environmental Regulation, 587 So.2d,;137"8,;::1&387{!’:3(5&37,1.st'-.DCA 1991);

and McDonald v. Dept. of Bankihq and Finahce, 346-So.2d 569,'5‘84"(F|va;' 1st DCA :
1977). Thus, tﬁe parties were properly-allowed to present:additional evidence and -

= - ~contentions at the DOAH final hearing not-presented.to or‘considered by-the DE‘P staff - -
during the bermit r'eView process.

Based on this additional evidence presehted to the ALJ, he properly concludéd
that to demonstrate entitiement to the major modification, the Port is required to provide
reasonable aésurance fhat it will meet the ERP conditions of approval. The ALJ also
properly concluded that thé purpose .of the last sentence of Construction Permit SC 5 -

was toApr'ovide DEP reasonable assurance that the loss of seagrasses would be -
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successfully mitigated in a timely manner by establishing a strong incentive for the Port

to complete the mitigation promptly. The ALJ further concluded that under the -

- Seagrass Mitigation Plan the upfront transplanfaﬁoh of seagrass, including

approximately 3 acres of Turtle Grass from the Impact Aréas, was one of four factors on
which reasonable assurance for successful seagrass mitigation was predicated. The A
evidence established that the upfront transplantation of Turtle Grass failed and had .not

been remediafed as réquired,_vunder,the Seagrass Mitigatioh'Plan. Therefore, based on .

“the totality of the circum_stanees in this case, the ALJ conc-luded--&_ﬁ,d | agree;thatthe. - .. . .=

Port’s requested major-modification to SC 5 of the Construction-Permit should be

conditioned.with a requirement to submit a:Remedial Action:Plan.within. BO.Qéys.inw-

- accordance with and as:Sg&forth:in-amended-~;S.87.14-.proposed by-DEP in-the April 7, v m - =

2006, proposed-agency-action. . . . mreeone ot st :
- ~Itis therefore ORDERED: .~ <o~ sor m ome
..=A...Fo the extept-that the Recommended-Order:has:not.been-modified by the.... ... - =

above-rulings in this Final -Qrdér,- it-is adopted and-incorporated-herein by reference.

B. The Port’s major-modification 'request—a_szprcposed;i-h;th\e.duly 5,2006, - - .

- revised Notice of Intent is-granted.with a.conditien-that the Port:submit a Remedial .. ...

Action Plan within 60 days in accordance with and as set forth in. amended SC 14 by

'DEP on April 7, 2006.

Any party to this proceeding has the right to seek judicial review.of the Final
Order pursuant to Section 120.68, Florida Statutes, by the filing of a Notice of Appeal
pursuant to Rule 9.110, Florida Rgles of Appellate Procedure, with the clerk of the

Department in the Office of General Counsel, 3800 Commonwealth Boulevard, M.SL 35,
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Tallahassee, Florida 32399-3000; and by filing a copy of the Notice of Appeal
accompanied by the applicable filing fees with the appropriate District Court of Appeal.
The Notice of Appeal must be filed within 30 days from the date this Final Order is filed

with the clerk of the Départmerit.

DONE AND ORDERED this _']i day of March, 2007, in Tallahassee, Florida.

STATE OF FLORIDA DEPARTMENT
- OF ENVIRONMENTAL PROTECTION

' VMICHAEL'W SOLE
- Secretary” - - Tt SRS

<=~ _ .- Marjory Stoneman:Douglas Building.
, 3900 Commonwealth Boulevard
.~ Tallahassee, Florida 32399-3000-

FILED ON THIS DATE PURSUANT TO § 120.52,
FLORIDA STATUTES, WITH THE DESIGNATED
DEPARTMENT CLERK, RECEIPT OF WHICHIS
HEREBY ACKNOWLEDGED.
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CERTIFICATE OF SERVICE -

, | HEREBY CERTIFY that a copy of the foregoing Final Order has been sent by
United States Postal Service to:. ,

John R. Thomas, Esquire

Thomas & Associates, P.A.

233 Third Street North, Suite 101
St. Petersburg, Florida 33701-3818

Kevin S. Hennessy, Esquire

R. David Jackson, Esquire

Lewis, Longman & Walker, P. A.

1001 Third Avenue West, Suite 670 ‘
Bradenton, Florida -34205=7848. = . ook el

Claudia Llado, Clerk-and . - - R
J. Lawrence Johnston Admlmstratlve Law Judge
Division of Administrative-Hearings L e T 2

The DeSoto Building
1230-Apalachee Parkway- - = =x e o
_Tallahassee FL 32399 1550

and by hand dehvery to o

W. Douglas Beason, Esquure :
Department of Environmental Protections: ..o st s i fatsmin o
3900 Commonwealth Blvd., M.S. 35

Tallahassee, FL 32399-3000

%

this Z&°_day of March, 2007.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Senior Assistant General Counsel

3900 Commonwealth Blvd., M.S. 35
Tallahassee, FL 32399-3000
Telephone 850/245-2242
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